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Dear Mr. Caton:

Pursuant to Section 1 1206(2) of the Commission's Rules, I have attached a summary
of an ex parte presentation made on behalf of Commco, L.L.c. ("Commco") in connection
with ET Docket No. 95-183 and PP Docket No. 95-183, which was delivered to Chairman
Hundt today, August 12, 1996.

If you have any qUestio~t this matter, please call me at at (202) 457-6340.
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PATTON BOGGS, L.L.P.

MEMORANDUM

TO: The Honorable Reed Hundt

FROM: Stephen Diaz Gavin and John Fithian

DATE: August 9, 1996

SUBJECT: Processing Freeze on 39 GHz License Applications

Our client, Commco, L.L.c. of Sioux Falls, South Dakota, intends to use 39 GHz
authorizations for a new "last mile" wireless service. Last December, the Commission
froze the processing of applications of Commco and several other companies in the 39
GHz Band of frequencies, ostensibly for the purpose of retroactively applying auction
procedures to the areas where their applications were pending. Most of the applications
had already been amended to remove frequency conflicts. For legal and equitable reasons
alone, because of the freeze's retroactive scope, we would urge the FCC to resume the
processing and granting of all such applications amended on or before December 15,
1995. Here, however, we wish to underscore an inequity whose harm extends beyond the
39 GHz companies to the' :onsumer: the potential damage done to competition if this
freeze is left in place.

In mid-1994, Commco and several pioneering entrepreneurial companies (the "39
GHz companies") owned by principals with long and proven track records in all aspects of
the telecommunications industry began filing applications for point-to-point microwave
licenses in the 39 GHz bancL They saw the opportunity, through development of a new
technology, to provide new kinds of communications services over a small portion of these
little-used frequencies. Among those services is an array of new wireless "last mile"
technology for businessesmd individual consumers in the local loop. The 39 GHz
companies would provide voice and data services, as well as "state of the art" features to
frequencies which are st II virtually unused (an advantage for high speed data
transmissions).

All this would be exciting were it only to be applied to the lucrative
urbanlcommercial portion of the local loop, which seems the exclusive focus of many
larger telecommunications companies, and which indeed remains dominated, in most
markets, by a single service provider. The 39 GHz companies wish not only to serve
larger markets, but also seek to reach beyond them to areas with fewer choices. If you
review their application areas, you will see that several of the 39 GHz companies have
specifically targeted smaller cities and rural areas. They wish to provide a competitive,
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wireless alternative, offering a full array of services for small businesses, residential
consumers and, eventually, the rural market, all of which seem otherwise destined to be
underserved for a long time in a wire-lined world.

Although the new services would initially be concentrated in more densely
populated areas, much like cellular telephone service, the 39 GHz providers are relying on
serving suburban, small town and rural areas within 2 to 5 years. Moreover, also like
cellular, increased demand for equipment to provide service and improvements in
transmission, reception and customer set equipment will all stimulate sufficient customer
demand to allow penetration into more, and more distant, outlying areas. In the past 18
months, the cost for one unit to connect to the network has been reduced by 50% and
should continue to decline at a rapid rate over each of the next 12 to 18 months. Parity in
small telecommunications markets is, therefore, a central element in the business plans of
many 39 GHz companies.

The wireless technology offered by the 39 GHz companies can help the local loop
evolve beyond a mere resale environment. Moreover, if America is to remain competitive
in business and education into the next century the most complex telecommunications
services must be available everywhere, not only in the most lucrative urban markets.
Technological innovators like the 39 GHz companies will, if given the opportunity, be key
players in realizing the goals of facilities-based competition and universal service.

On behalf of Commco, we urge the FCC to lift the freeze on the 39 GHz Band that
presently blocks the rollout of this very promising technology and process those
applications for those frequencies amended on or before December 15, 1995 for grant, so
that many more local markets may experience the lower prices and more and better
services that competition will inevitably bring. Further, to the extent that the freeze is tied
to the FCC's ultimate action on the rulemaking regarding the 39 GHz band, it should be
uncoupled as soon as possible to allow the 39 GHz companies to proceed to build their
systems.
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February 9, ~996

The Honorable Reea E. Hundt
Chairman
Federal Communications Commis&iQ~

~919 M Street, N.W.
Waahington, D.C. 20554

Dear Chairman Hundt:

We continue co 5uppcn your efforts and those of ene en-c.ire
Federal Communications Commis.ic~ ("Commis.ion- or "FCC") to
carry Qut the intent of Congress that· the Commission grant
mutually exclusive applicacions for authorizations in cer:ain
radio services on :he basis of competitive bidCing, aa authorized
by the omnibus Sudsec Reconciliation Act of ~993 ("1993 Budget
Act" or "' 93 Act") .

In granting authority to the FCC to award such autherizacions' by
auction, Con~••a expressly limited ebat authcrity to situations
invclving mutually exclusive applic&tiona. Mcnover, Section ~17

of the ~993 Budget Act, new codified at 47 O.S.C., .ection
309(j) (6) (S), directed the Commission to make every effort to
avoid mutually exclusive application situations by use, among
ot:.her things, of e~e.ring solutj.ons such as frequency
coordina~~on and amendments to e11minate mutually exclusive
sit:.uations. The oppottunity to generate revenues was .not to be
used a5 justification.for ignorins this direction.

While some segments of the ind.ustry have expressed concern abQUt
Commission action regarding allocation of specific por:ions of
the elec:eromaqnetic spect:rum, our concern ±.. with the larger
issue of Commission implementation of Congre••ionally-imposed
respcnsibilities under the · 93 Act. We an particularly
intere.ted in the Commission's treatment of .it's auction
authority under the Noeice o~ proposed Rulemaki:1g aDd Order ~ FCC
95-500, (the "OrderN

) covering the proposed revision of rules
. governins processing of 39' GKz applications.

We wholly support spect:um auctions, when rea.onable,
appropriate and truly representative of Congre••ional intent. By
virtue ot either completins the application proce.. or a.enc11ng
already submitted applications to eli~nate mutual exclusivity
couce:ns, applicants have in essence e8eablished.a fairly
reasonable expectation that they would not be subjected to the
ccmpetit~ve bidding process. In considering the public interest



to generate rEvenues unQer ~~Q '~3 -Ac~. cor.s=ess determined ~~at
the promceion of more co=peeiti~e serVices :or t~e public and
more efficient use of spec~~Jm ~ere of paramount ~mpo~e~nc~ when
compared to allocation by competitive bidding.

It therefore seems anomalous to the clearly expressed intent of
Congress wichin ~be Act that applicants who have completed the
applica~ion precess would ~~.equ.ntly be exposed to having to
compeee tor that specerum in auceions. Clar~fieation of the
Co~s.ion·s raasoning and interpretation of it's auction
authority under the 1993 Bucget Act would be appreciated.

u for your prompt attention in th~s matter. We look

toyo~
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August 6, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 "M" Street, N.W.
Washington, D.C. 20554

Dear Chairman Hundt:

We write to urge the FCC to resume the processing and granting of all non­
competitive applications in the 39 GHz Band of frequencies that were amended on or
before December 15, 1995, all of which have been subject to a processing freeze initiated
by the Commission last December.

On December 15, 1995, the FCC released a Notice of Proposed Rulemakini and
Order. FCC 95-500 (the "Order"), which seeks to apply competitive bidding procedures to
the 39 GHz Band of frequencies, even with respect to already pending non-competitive
applications, many of which had been amended at the FCC's request to remove frequency
conflicts. Many perfected applications are affected by this rule change, which the FCC has
imposed retroactively. This delay is preventing the roll out by some small entrepreneurs of
pioneering new wireless "last mile" technology for the local loop that would bring
competition to local markets now primarily dominated by one service provider. We hope
that the FCC will lift the freeze on the 39 GHz Band and process pending authorizations
for grant, so that many local markets may experience the benefits of competition (lower
prices and more and better services) that this new technology will bring.

We feel that the retroactive nature of the freeze is inequitable. The Order may also
run afoul of the intent of Congress to limit the FCC's authority to submit pending
applications to auction under the Omnibus Budget Reconciliation Act of 1993, and may
violate a congressional directive to the FCC, now codified at 47 U.S.c. 309(j)(6)(E), to
avoid mutually exclusive situations by utilizing frequency coordination and application
amendments. The processing freeze ignores this directive by preventing the processing of
amendments that would eliminate the mutually exclusive status of many applications.

Perhaps just as distressing as the legal problems posed by the freeze, however, is its
practical effect, which blocks the deployment of very promising technology that would
benefit underserved populations. In addition to serving the. major cities that are the
exclusive focus of some larger telecommunications competitors, several of the 39 GHz
companies have specifically targeted smaller cities and rural areas, which have even fewer
competitive alternatives. The 39 GHz companies will make available both voice and data
services and bring "state of the art" features to these markets on frequencies which remain
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largely unused (this fact is actually an advantage for high speed data transmissions),
providing a competitive, wireless alternative for small businesses and residential
consumers.

The FCC's action in freezing the pending 39 GHz applications frustrates the
principal policy enunciated in the Telecommunications Act of 1996: Uto promote
competition and reduce regulation in order to secure lower prices and higher .quality
services for American telecommunications consumers and encourage the rapid deployment
of new telecommunications technologies. II The freeze delays the deployment of a
promising source of such benefits for the Nation. We therefore urge you to resume the
processing and granting of all 39 GHz applications that were amended to remove conflicts
with other applications on or before December 15, 1995.

Moreover, and finally, we strongly urge the FCC, once it has corrected this situation
by lifting the freeze, to make sure that any build-out requirements in its eventual
rulemaking on the subject are reasonable. Requiring an excessively large or speedy
build-out by the 39 GHz companies would not only doom their efforts from the start, but
would also frustrate, as does the freeze itself, the intent of Congress clearly expressed in
the Telecommunications Act and related laws.

cc: All FCC Commissioners.
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August 2, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, NW
Washington, DC 20554

Dear Chairman Hundt:

We write to urge the FCC to resume the processing and granting of non­
competitive applications in the 39 GHz band of frequencies that were amended on or
before December 15, 1995. The retroactive nature ofthe current freeze is inequitable.

The FCC's December 15, 1995 notice ofproposed rulemaking appeared to apply
competitive bidding procedures to the 39 GHz band of frequencies, including already
pending non-competitive applications which had been amended at the FCC's request to
remove frequency conflicts. We have concerns that such a rule change may violate both
the intent of Congress to limit the FCC's authority to submit pending applications to
auction under the OBRA 93 and a congressional directive to the FCC to avoid mutually
exclusive situations by utilizing frequency coordination and application amendments.
The processing freeze seems to ignore this directive by preventing the processing of
amendments that would eliminate the mutually exclusive status of many applications.

This delay is preventing the implementation of new wireless "last mile"
technology for the local loop that will bring competition to local markets now dominated
by one service provider. In addition, the practical effect of the freeze is the blocking of
deployment of promising technology that could benefit underserved populations. Several
of the 39 GHz companies have specifically targeted for service smaller cities and rural
areas, which have even fewer competitive alternatives.

The principal policy (lfthe Telecommunications Act of 1996 was "to promote
competition and reduce regulation in order to secure lower prices and higher quality
services for American telecommunications consumers and encourage the rapid
deployment of new telecommunications technologies." We urge you to resume the
processing and granting of 39 GHz applications that were amended to remove conflicts
with other applications on or" before December 15, 1995. Finally, we urge the FCC to
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make sure that any build-out requirements in its eventual rulemaking on the subject are
reasonable.

Thank you for your consideration of this matter.

Sincerely,



Dear Chairman Hundt:

July 9, 1996

UNITED STATES .ENAT~

WASHINGTON, D. C.I05/0

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
VVadUn~n.D.C.20SS4

Sincerely yours,

Your favorable consideration ofthis request will ensure that
many ofAmerica's smaller cities and rural areas will have access to
competitive "state-of-the-art" wireless alternatives for voice and data
services. With best wishes, I am

I would like to cncouraae you to reswne the processing and
pUn&.of all noncompetitive applications in the 390Hz Band of
~uencies that were amended on or before December 15, 1995. ,

11tc action to freeze these pending 390Hz applications will
neither .~mote competition nor provide higher quality
telecommunication services for American consumers. In fact, the
retroactive nature of this proposed rulemakina may be both unfair,
and not in compliance with Congressional intent.

TtIll:NT LOTT
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April 1, 1996

AI you bow, till OIIRibai ........cililriOD AJ:.t of 1"] (1M ........ ME;
IIIlhorizcd the PtIdaal ean.aDiaIioaI CowIissiaa ("1'CC- or -e..iaioa-) to awud
1ic:en181 from amoac m.llly emulive IppUar1ans bY IIIIIIII of caa, 1*1va bIddiIaI. W.
suppon the FCC: in ill ....YOr to imp"_ U. CGapalioI* cliteaivea npldiDl tlMa
spectrum aue:tion procas and apptauc:l tha S1JCCeI_ that me Commiuion bu achiIMId ill tbiI
reprd since 1993.

We~ conc:ernId. bawever. abDul CcmmiuioD ac:rions in ava~ na1MI' Jcinls which
frwze the PR3Casinc of ......,padiDlU open....... U'INi1ioD 10c~ bWdinl.
The finr wu issued by the Coamrialioa on Dccanber 15, 1995 ill ill NlI1,q pf Ph.....
luIcmMi", Ind ORr, Pee 95-500 (the 39 <Db. Bud 0nIer). III _ Ord8r. the Co-mjuioa
f1"OU the Praccuial of aIIIIIdmcaU tblt 'JICft: iaaendlld to ranow: fJIquIDry cordJJca. T1a8
stlCaftd..,u illUlld by the Commiuicm on Febnw'y at 1996 ill iu Nmis pf lMMW1
RYlcmalsjDI. FCC: 96·11 (lbe PlPI NPItMl. In thia OrdIr, dII e-iaioa froze the
proccssinC of new appIicatiOftS for all pacinI channels Otbcr man DaliaaWide c"*nnoll.

It app.n to us Ibat U1c Cammiuion has liken a ."011I Iia fIG all- applOICb by'''''
the SWUS quo in order to make a tlUlilian to Compedtiv8 biddinl. c:oap. .......y lJJDiIIcl
the Commwion's lucUaa lUIiDrily to situations invo1vinc muDIIlly aclu'ive appIicmas aDd,
moreover. dinlaed the ComIDiIIian to avoid 1D1I&Ually .....·Iive .....CI... 1.',IkJaa. By
frwzmC the proc:al.... of "-'-.cy caontiJWiDll UIG appIicIIiDa .prs_ulliia me 39 GBz
Older, the Commiuiaft il~ tha Imprian of JIUI1U&1ly acbaliva clI'..-ial ..,1icatioaI by
not allowinl the pn"'"8.1ift1 of uundmenu whicb woulcl~ ...... tile m"!,,,lIy
exclusive swus of many plftdiq applications. "I1Iet~ wouJd PI-.eIIl tbli1naiicI-out of tbe
39 GHz communications sYS1lms that will brine competition to a IIIII'bt currently domiDaIel::l
by one service proviclcr.
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Tbe Honorable Reed E. Hundt
0iaiT'!Nn
FedaaI COIDIDUDicatious Commission
1919 M Street. NW
Washington. DC 20554

Dear Chairman Hundt

I write to express my support for you and the Federal Commamieatioas Commission (FCC)
to continue processing aDd pauinl allnOD~tive appJicaIion.s for operatina
authorizations in the 391i1*rtz (GHz) Band of bqucacies that were ameadcd on or
before Dec:embcr 1S. 199~ aU ofwhich have been subject to a procasiDJ freeze initiated
by the FCC on that date.. which subjects this section of spectrum rettoaCtively to auction
procedures.

One company p-catly affectad by the freeze is Commco. LL.C.• of Sioux Falls. in my
bome state ofSouth Dakota. I U1P tbis actioa not oaly on their bcbalf. however. but also
far the several other eaRprlenlrill39 G&~all ofwhom seek to offa'
promising teeJmoJoPts oYer tbia psmously and ilJlOICds~ area. For
reuons ofequity aDd W"!"I. I ask you and the Commission to immediately tab all
actions necessary to end this processiq freeze.

'The freeze beam on DecemDe.r IS. 1995. wbcD the FCC re.Iased a Notice ofPrqged
""..kina and Order· FCC 9S-S00 (the "0Ider"). wbidl would apply competitive
bidding procedmes to applicIats for authorization in me 39 GHz Band. The Order is
without prec:edent. in that it would apply those procedures r~troaetively to already pending
non-eompetitive applicatiODl, many of which hacl been .avmded at the Commission's
direction to remove frcqueacy coDtliets. lbc applicaIioas had thus been submiued.
amended. and perfectedaccording to the Commission's cstablisbed application procedures.

I fiDd Ibe~..-.. ofrbis fioeze to be cIeIrly iDequimbIeF~
which spent time, effon and dollars. and which organized business· in IeliaDcc upon
the pre-frecze procedures. The frcczc also seems to fly in the face the express intent of
C~ to limit the scope of the CommisUon's auction authority to the submittal of 0D1y
mutually exclusive applications to auction procedures under the Omnibus Budget
Rcconc:iIiaIion Act of 1993. aDli way aIao vloIara Coopso'~5ecIlon 117 oflbat
Act, which has since been codified at 47 U.S.C. 309(j)(6)(E). to a id mutually exclusive
situations by utilizing~ycoordination aDd application . Tbc fnleze
ignORS this congressional directive by preventing the processing 0 dments t1lat
would eliminate the mutually exclusive status of many applications. Congress 'certaiDly did
not intend for the generation of revenues to be used as a justification for circumventing its
directive in this manner. :

THIS STATIONeRY PRI~O ON PAPER MADE WITH RECY
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The lepl aDClequitable problems posed by rettoaetivity, however. are no IIlOl'C cpeaious
tMD tile impedinwnt the proceIsiDg fNeze poses to some small emreprencurs.like
~. in tbeir effons to roD out pioneeriD& new wiJeJess tedmology for !be "last.mile"
of tile local loop. This teebDoloJy wou1c1 briq~OD to local markecs DOW sa:wd
primadly by a siDIIe !,Ir:om~icatiODS provider. the FCC would act quickly to lif! the
f:leaa on the 39GHz-Band ad process peudiDa aucborizations for pam. many local
11JMktts will expedeace lower prices and better-services more quickly, which are the
u]titnlte benefits oftompeCition.

MoreovCl'. aDli of pat1:icWar conccm to Soum Dakota aDd other SlateS with substantial small
town aad mal popn1atims, the 39 GHz applicants seek to go beyond~y serving major
cities aDd their lucrative bnsiD&$' matket.s, whidl seem to be the sole tarlets of many larger
COD'JlllUDicaUODS prcM.dcrs. Several 39 GHz companies have specifically tarleted smaller
ci1:ics and rural martmts, whick have even fewer competitive altematives. Ifthc
Commission lifts the freeze. tMse companies will seck to provide voice and data services,
as well as other "stile oftbc art" fcamrcs, to small busU1c5scs aDd residential COUSUEDClS in
these areas. using new technologies over undemtilizcd spectrUm.

If left in place, the FCC's processing freeze of peaciing 39 GHz applicatioos will only
ave to frusnre me promotion ofcompetition and all of its beDeiiis for coasum:rs and the
.t8Pid deployment ofnew COIIInUDications t.eehnoJ.ops Tbe fmeze is dcJayiDg tbe
deployment of a very promisiDg source ofsudl bcDcfits for .rural swes 1i1rz South~
aDd for the Nation. I tbelefore urp the CommlSSK1I1 to lift the frcczc Immedjately.
Furtbermore. I urge tba Commission to ensure that the build-out requirement in any ­
eveamallUle maldn. OIl the subject is reas<mble. Any requiIemDut for a build-out so large
or quict that it would underIqine the efforts of the 39 GHz companies would. in the same
manner as the freeze itself. also fmstrale the promotion of competition.

I once aaain wish to voice my support for the FCC's COJ11JTJCDdablc cffOl'tS at
implementation. and urge the Commission to resume the processing and arant:iDi ofan 39
GHz applications that wae amended to remove the conflicts with the other app1icatioas on
or before December 15. 1995.

§;,
~J~

Member of

cc: All FCC Commissioners.
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